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THE HAPPIEST PEOPLE 
IN THE WORLD LIVE IN 
FINLAND – OR?

• If you look at divorce rates, one could think otherwise

• Appx. 26 000 marriages and 13 500 divorces per year. 

• Appx. 40 000 agreements on custody of children per year.

• It is a divorce rate among the highest in the world and leading 
to heavy disputes and even violent family tragedies. Conflicts 
and contradictions over the children are common among 
Finnish separated parents.
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MARRIAGE ACT 1987: FREEDOM OF 
CONTRACT AND RECONSIDERATION
PERIOD (6 MONTHS)

• Marriage is an agreement, as is divorcing. The reconsideration period hinders
hasty divorces.

• Families in conflict can request family mediation. Municipalities (social services) 
are obliged to organize family mediation. It is voluntary and free of charge for 
clients. Mediators are mainly employees of family counselling and other social 
welfare services. Also the counselling units run by the Finnish Ev.-Luth. Church 
provides family mediation.

• When parents divorce, they can make the necessary agreements concerning 
their child’s custody, living, visiting rights and maintenance by themselves, and 
get the agreement reinforced by the municipal child welfare officer or by court. 
Formally, contracts are made easily, but they may become a tool for conflicts.

• Today also in-court mediation of custody disputes is possible. In addition there 
are developmental projects and instructions from ministries given for best 
practices concerning help to divorcing families. 

• The service system and courts are overloaded and parents search for help from 
various instances – and conflicts escalate.

• Why are we so helpless in handling these disputes though family 
mediation as an official social service was established already in 1987?
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WHY IS FAMILY MEDIATION NOT 
ASSUMED AS A TOOL FOR 
HANDLING FAMILY DISPUTES?

• Our hypothesis: even though mediation was meant as a service supporting 
self-direction in resolving conflicts, there is not the desired trust in the service!

• In order to better understand why the mistrust on this service and option of 
handling divorcing and family disputes is so prevailing we decided to look into 
the history of family and marriage and divorcing laws: preliminary work in the 
legislative process, Acts, discussions in parliament and previous research

• Starting in the early legislation in 1734 and following the legal developments 
up to the present, we found out that the basic concept in regulating families is 
the concept of freedom of contract, and that mediation has long roots. 
However, it has been rebuffed and refused time after time in re-writing marital 
laws, and thus also the freedom of contract.

• Our trip to the history of the present (e.g. Skehill 2007) shows many turns of 
this rebuffing. In this presentation we will share the main points with you.
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THE CORE TRADITION OF 
CONTROLLING FAMILY AND 
MARITAL CONTRACTS: ”HOME, 
CHURCH AND FATHERLAND”

Code of Marriage from 1734 under Swedish Rule

• copied the regulation from Church laws of 16th and 17th 
century: marriage as a sacrament

• Renewal in connection to Poor Laws 1852 in the Senate of 
the Autonomic Principal of Finland under the rule of Russian 
Tsar: 

• Family is set as the core of society and responsible for care and 
livelihood of the citizens. Accordingly marriage is set to 
safeguard the family and is as such un-breakable: divorce 
almost impossible (only valid reason: the crime of adultery)

• Formally church and state were separated, but by this 
renewal church is devoted to guard morals and the state 
respective legislation  the unbreakable marriage 
safeguards both of these interests! 
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FINLAND’S FIRST MARRIAGE ACT 1929: FREE 
CONTRACTING NEGLECTED, BUT MARRIED 
WOMEN’S CITIZEN RIGHTS ADMITTED 
(MAGNA CHARTA FOR MARRIED WOMEN)

• Marriage defined as a relationship between 
a man and a woman; an agreement made 
by the free will of two equal individuals, but 
divorcing is possible mainly only on 
grounds mentioned in the law, and the 
decision is taken by the court  individuals 
are not free to agree about divorce

• Mediation is introduced in the pre-work –
but the state, through courts, manages to 
keep the hold on families, and the church 
to maintain moral hold on marriages  no 
agreements, no mediation, but guilt or 
unhealable break between spouses of 
which evidence was to be shown to court 
in order to get a divorce 
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ADDITION TO MARRIAGE ACT IN 1948: 
MEDIATION INTRODUCED – AS A FORM 
OF CONTROL?

• Spouses want to divorce because of permanent 
break of relationship: participation in obligatory 
separation mediation (a three step warning process 
of the evils of divorcing) + petition to court + one 
year living apart = divorce.

• Mediators are mainly ministers. Church maintains the 
moral power over marriage and divorce.

• The aim of mediation here is to keep the family 
intact, additionally to inform spouses of legal and 
practical effects of divorce concerning also the 
children.

• On the one hand the spouses are given freedom to 
agree, on the other society and church still govern 
marriage and divorce through obligatory mediation.

• This obligatory mediation with the aim to avoid 
divorce marks mediation as a form of control.
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1960’S AND 1970’S EXPANSION OF 
MEDIATORS AND EFFORTS IN 
REFORMS: ALMOST NO CHANGES, 
ONLY SUGGESTIONS

• one change: mediators mediating separation now 
also from municipal social work and family 
counselling

• In late 1960’s and 1970’s there are severe 
attempts to change the marriage act: 

• there is a need for a law concerning families 
regardless matrimony or just living together –
marriage is not essential

• all legislation and social welfare should concern 
individuals, not units like a family

• it is possible to legislate on property, but what has 
laws to do with relationships?   It should be 
easier to divorce, no proving of guilt is needed.

• Result: no changes – but is the price paid in the 
increasing family disputes and violence?
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1980’S  NEW 
MARRIAGE ACT 1987

The spouses are obliged to seriously 
reconsider during half a year and use the time 
to organize their and their children’s lives after 
divorce.

In the pre-work there are attempts to keep 
family mediation obligatory, but finally:

• family mediation is offered to resolve all 
kinds of family conflicts. The important task 
of the mediators is to focus on the needs of 
the children and assist the parents to agree 
on the matters of their children.
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FAMILY MEDIATION IN THE 
MARRIAGE ACT IS 
FLOATING

• It is an offer with no legal effects

• What is the object of this mediation? 

• The relationship between the spouses? 

• The parental relationship? 

• Help parents agree on custody, visiting, maintenance 
of the children? 

• Building everyday parenting practices after divorce? 

• Something else?

 Were the legislators aware of what they 
actually legislated?

Ministry of justice: legal matters concerning 
children; Ministry of social affairs: relationships 
between spouses and children, parenting; 
Church: marital relationships and enduring 
marriages
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DISCUSSION

• Mediation theory of today builds on handing the power to 
resolve conflicts back to people, away from institutions. 
Freedom of contract is a precondition to mediation.

• Our investigation of the history of mediation in the Marriage Act 
reveals the iron fist governing people and social stability: state 
– church – home (family).

• We wonder whether the strong tradition of governing families 
and marriage is actually the burden of family mediation, 
preventing a true freedom of contract and damaging the trust in 
institutional services and solutions? 
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THANK YOU!

MARINA.BERGMAN ( AT ) HELSINKI.FI
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