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The EU directive on antitrust damages actions – key issues, controversies and open questions

Abstract

After years of preparations, the directive on antitrust damages actions (‘the Directive’) is about to

be published in the Official Journal. 1 The Directive will harmonise rules on certain aspects of

damages actions due to infringements of EU competition law. The background of the Directive is

the understanding that private parties do not have sufficient and efficient possibilities to obtain

compensation for damages they incur because of competition restrictions. Increased private

enforcement, at least so the argument goes, would also contribute to a higher degree of compliance

with competition law and to a greater detection rate of illegal arrangements.

In order to facilitate private enforcement through damages actions, and to create a more level

playing field across the Union, the Directive introduces rules on matters such as evidence,

prescription and position of indirect customers. In the first part of the presentation, attention will be

paid to certain damages claims facilitating rules, in particular, article on the ‘right to full

compensation’, the presumption that cartel infringements cause (compensable) harm and rules on

facilitations to obtaining evidence.

In the second part of the presentation, the focus will be on certain controversies and on the lack of

clarity which relates to the fact that the Directive does not fully harmonise rules on conditions for

liability or for obtaining compensation. Namely, attention will be paid to the Directive articles

discussing  the  ‘right  to  full  compensation’  and  the  case  law  principles  of  effectiveness  and

equivalence, as well as to the overall picture the Directive and the state of EU level case law sketch.

In particular, causal relationship between the competition infringement and any alleged damage will

be discussed. Here, we can note that even though the Directive touches upon causal relationship,

both the Directive and case law leave central evaluations for national courts, on the basis of national

approaches.

1 See http://ec.europa.eu/competition/antitrust/actionsdamages/documents.html where also the final Directive text is
available. The latest developments: a corrigendum text, after the European Parliament had made changes to the
Directive text, was adopted by the Parliament on 21 October 2014. The final text was approved by the Council on 10
November 2014.


