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availability of more risk-sensitive prudential treatment to STS securitisations). As regards the risks of STS 
securitisation, the Commission explains: ‘The “STS standard” does not mean that the securitisation 
concerned is free of risks, but means that the product respects a number of criteria and that a prudent and 
diligent investor will be able to analyse the risk involved.’46 

The STS criteria comprise specific requirements for simplicity (Article 20), standardisation (Article 
21) and transparency (Article 22).47 The following examples are meant to provide a brief but representative 
overview of the types of requirement. Therefore, the discussion is necessarily selective and simplified. 

The simplicity requirements include that the title to the underlying exposures (credit claims, 
receivables) must be acquired by the SSPE by way of a true sale or assignment or transfer with the same 
legal effect in a manner enforceable against the seller or any other third party (Article 20(1));48 the 
underlying exposures acquired by the SSPE must meet predetermined, clear and documented eligibility 
criteria which do not allow active portfolio management of the exposures on a discretionary basis (Article 
20(7)); the securitisation must be backed by a pool of underlying exposures that are homogeneous in terms 
of asset type, taking into account the cash flow-related specific characteristics of the asset type, and a pool 
of underlying exposures must comprise only one asset type (Article 20(8)); the underlying exposures must 
not include any securitisation position, that is to say, resecuritisation is not allowed (Article 20(9)); the 
underlying exposures must be originated in the ordinary course of the originator’s or original lender’s 
business pursuant to underwriting standards no less stringent than those applied at the time of origination 
to similar exposures that are not securitised (Article 20(10)). 

The standardisation requirements include that the originator, sponsor or original lender must 
satisfy the risk-retention requirement in accordance with Article 6 (Article 21(1)); the interest-rate and 
currency risks arising from the securitisation must be appropriately mitigated, disclosing any measures to 
that effect; the SSPE must not enter into derivative contracts, except for hedging interest-rate or currency 
risks, and must ensure that the pool of underlying exposures does not include derivatives (Article 21(2)); 
any referenced interest payments under the securitisation assets and liabilities must be based on generally 
used market interest rates, or generally used sectoral rates reflective of the cost of funds, and must not 
reference complex formulae or derivatives (Article 21(3)). Further standardisation requirements concern, 
among other things, the effects of an enforcement or an acceleration notice (Article 21(4)) and the 
contents of the transaction documentation (Article 21(6)–(10)). 

The transparency requirements mainly include information duties, such as making available data on 
static and dynamic historical default and loss performance for substantially similar exposures to those 
being securitised (Article 22(1)) and a liability cash flow model (Article 22(3)). Additionally, they include 
external verification of a sample of the underlying exposures before issuance of the securities resulting 
from the securitisation (Article 22(2)) and STS securitisation-specific modifications to certain transparency 
requirements applicable to all securitisations (Article 22(5)). 

One transparency requirement should be mentioned separately because it broadens the idea of 
sustainability in the Securitisation Regulation beyond financial stability, investor protection and other goals 
immediately related to the functioning of securitisation markets, namely to environmental 
considerations.49 This requirement, found in Article 22(4), provides that in a securitisation where the 

 
46 COM (2015) 472 final, 15. 
47 The corresponding provisions on ABCP (asset-backed commercial paper) securitisations in Arts 23–6 are again 
omitted from discussion. 
48 This requirement entails that synthetic securitisations currently cannot be STS. In a synthetic securitisation, the 
credit risk of the underlying exposures is transferred through a derivative contract or guarantees. See the 
Securitisation Regulation, Rec 24 and Art 45. 
49 For the broader context, see Commission, ‘Action Plan: Financing Sustainable Growth’ (Communication) COM 
(2018) 97 final, 2. The term ‘sustainable finance’, the Commission notes, ‘generally refers to the process of taking due 
account of environmental and social considerations in investment decision-making, leading to increased investments 



underlying exposures are residential loans or auto loans or leases, the originator and sponsor must publish 
the available information related to the environmental performance of the assets financed by such loans or 
leases. Moreover, the need to extend this provision to securitisation where the underlying exposures are 
not residential loans or auto loans or leases will be reviewed by 1 January 2022, ‘with a view to 
mainstreaming environmental, social and governance disclosure’ (Article 46(f)). 

Another noteworthy sustainability-related provision, and a further aspect of sustainability, is found 
in Article 4, ‘Requirements for SSPEs’ (one of the ‘General Provisions’ of Chapter 1). Indeed, these 
requirements can be linked to social considerations of sustainability.50 They provide that SSPEs must not be 
established in a third country if (a) the third country is listed as a high-risk and non-cooperative jurisdiction 
by the Financial Action Task Force (FATF),51 or (b) the third country has not signed an agreement with a 
Member State to ensure full compliance with certain standards of the Organisation for Economic Co-
operation and Development (OECD) on exchange of information on tax matters, and effectiveness of that 
exchange, including any multilateral tax agreements. Besides broadening sustainability considerations, the 
FATF and OECD connection further completes the picture of the Securitisation Regulation as legal ordering 
in symbiosis with transnational bodies. 

It is not the purpose of this Chapter to assess the sufficiency of the STS criteria or other 
‘sustainability features’ (to coin a term for them) in the Securitisation Regulation. Still, we should note that 
the effects of these features depend on several other factors, including supervision. Doubts have been 
raised in the literature, among other things because the main supervisory tasks and powers are allocated to 
national authorities (Articles 29–30).52 At the central level, the three European Supervisory Authorities 
(ESAs, that is, ESMA, the EBA and EIOPA, the European Insurance and Occupational Pensions Authority) 
play chiefly coordinating roles (Article 36). However, the European Systemic Risk Board (ESRB) is entrusted 
with macroprudential oversight of the EU securitisation market (Article 31). 

How should we assess the sustainability features of the Securitisation Regulation from the 
standpoint of transnational legal ordering? Speaking of the Securitisation Regulation as transnational legal 
ordering was justified in Section 3 above largely on the basis of symbiotic attributes in the relationship 
between the EU and transnational bodies, particularly the BCBS and IOSCO, the developers of the STC 
criteria. But the STS criteria deviated significantly from the STC criteria even in the Commission Proposal for 
a Securitisation Regulation.53 Further deviations and additional sustainability features were introduced and 
debated in the course of the EU legislative process, which culminated in terms of content with the 
interinstitutional compromise of 30 May 2017.54 What happened in the adoption of the Securitisation 
Regulation at the end of 2017 was that the transnational regulatory model and transnational normativity of 

 
in longer-term and sustainable activities’, while ‘environmental considerations refer to climate change mitigation and 
adaptation, as well as the environment more broadly and related risks’ (footnote omitted). 
50 ibid. According to the Commission, the social considerations of sustainable finance ‘may refer to issues of inequality, 
inclusiveness, labour relations, investment in human capital and communities’. 
51 The FATF is an intergovernmental body to set standards and promote efficient implementation of measures for 
combating threats to the integrity of the international financial system, especially money laundering and terrorist 
financing. See <www.fatf-gafi.org> accessed 30 September 2018. See also Wouters and Odermatt (n 30) 188–9. 
52 See Vincenzo Bavoso, ‘High Quality Securitisation and EU Capital Markets Union – Is It Possible?’ (2017) 7 
Accounting, Economics, and Law: A Convivium (issue 3) 24–5, available at 
<www.degruyter.com/downloadpdf/j/ael.2017.7.issue-3/ael-2016-0008/ael-2016-0008.pdf> accessed 30 September 
2018. Bavoso discusses the Commission Proposal for a Securitisation Regulation (COM (2015) 472 final). 
53 See Lerario (n 34) 42–67. 
54 For details, see European Parliament, ‘Common Rules and New Framework for Securitisation’ (Briefing: EU 
Legislation in Progress, January 2018) 5–8, available at 
<www.europarl.europa.eu/RegData/etudes/BRIE/2017/608777/EPRS_BRI(2017)608777_EN.pdf> accessed 30 
September 2018. 



the global STC criteria were partially – but just partially – legalised, that is to say, vested with legal form and 
legal authority, that is, those of EU secondary legislation. 

This partiality, insofar as it results from sustainability features, is consistent with the general 
observation that the EU is often expected to show particular responsibility in its actions. Indeed, these 
expectations find strong support in EU primary law.55 From the standpoint of transnational normativity, and 
transnational bodies, partiality may be seen as a mixed blessing. On the one hand, partial legalisation 
should be better than no legalisation at all. On the other hand, partial legalisation that involves European 
idiosyncrasies, whether or not they count as sustainability features, easily reduces cross-border 
compatibility with the rest of the world. This calls for attention whenever the EU engages in transnational 
legal ordering. 
 
 
5 Securitisation Regulation and extra-EU effects 
 
Viewed from outside the EU, the Securitisation Regulation probably appears uninviting. The reasons include 
its detailedness and unfamiliar content. Even if an external actor knows the STC criteria developed by the 
BCBS and IOSCO and recognises their family resemblance with the STS criteria in the Securitisation 
Regulation, differences between the two are likely to cause confusion.56 

What is more, the Securitisation Regulation effectively shuts third-country securitisers out of the 
STS framework. This follows from Article 18, according to which ‘[t]he originator, sponsor and SSPE 
involved in a securitisation considered STS shall be established in the Union’. The following quote from 
Alexander Batchvarov of Merrill Lynch may well reflect a common sentiment within the industry: ‘This is 
just another brick in the wall of the domestication and fragmentation of global capital markets. Suddenly, 
anything that Europeans buy outside Europe becomes non-STS.’57 

Although it currently seems that shutting third-country securitisers out of the STS framework and 
consequently compartmentalising global securitisation markets will be the main external effects of the 
Securitisation Regulation, this is not necessarily so. We can imagine at least two scenarios where the 
Securitisation Regulation affects the development of law outside the EU. In effect, this would mean export 
of the provisions, policy choices and underlying values of the Securitisation Regulation, to a greater or 
lesser extent. Such scenarios can be referred to as secondary transnationalisation, provided that the 
Securitisation Regulation in itself is accepted as an instance of transnational legal ordering (primary 
transnationalisation), as proposed in this Chapter on the basis of the symbiotic relationship between the EU 
and transnational bodies, particularly the BCBS and IOSCO, and the involvement of a broad epistemic 
community in international finance. 

In one scenario, the Securitisation Regulation becomes a model followed by other jurisdictions due 
to its substantive merits. This seems unlikely given that regulatory preferences vary between jurisdictions, 
while the Securitisation Regulation represents a legislative compromise reached under particular 
circumstances,58 rather than an optimal universal model. But it is not impossible either. Indeed, Steven L 
Schwarcz, a prominent US scholar, argues that ‘Europe’s STS proposal goes a long way towards addressing 
complexity [as a cause of market failures]; the United States should consider a similar regulatory 

 
55 See, in particular, Art 3 of the Consolidated Version of the Treaty on European Union [2016] OJ C202/1. 
56 See Lerario (n 34) 44–5. 
57 Thomas Hale and Jim Brunsden, ‘EU and US Securitisation Split Worries Investors’, Financial Times (London, 6 
January 2016) <www.ft.com/content/7f98d60a-b46b-11e5-b147-e5e5bba42e51> accessed 30 September 2018. cf 
Annelise Riles, ‘Managing Regulatory Arbitrage: A Conflict of Laws Approach’ (2014) 47 Cornell International Law 
Journal 63, 75. Riles makes the general point that regulatory differences can be beneficial in financial contagion 
situations as ‘a “safety valve” against spreading financial crisis’ (footnote omitted). 
58 See European Parliament (n 54) 5–8. 



approach’.59 Now, jurisdictions planning to introduce a similar regulatory approach may be more inclined 
towards adopting the global STC criteria than the European STS criteria, but the STS criteria and the related 
rules and regulatory and implementing technical standards may prove to be useful models for turning the 
STC criteria into more concrete and detailed domestic rules.60 The EU is an ‘early mover’ in regulation of so-
called high-quality securitisation, so other jurisdictions may wish to follow the EU so as to benefit from the 
efforts it has invested in the Securitisation Regulation. 

Another scenario involves introducing an equivalence regime for third-country securitisers. In 
simple terms, the idea of an equivalence regime is that it ‘allows countries with similar enough legislation 
to the EU to operate under their own rules without forcing firms to comply with two sets of laws’.61 Most of 
EU legislation on financial regulation from recent years enables the Commission to carry out equivalence 
assessments and adopt equivalence decisions,62 but this is not the case with the Securitisation Regulation, 
apparently for Brexit-related reasons.63 

Introduction of an equivalence regime in the future is quite possible, especially since this matter is 
included in the review provisions of Article 46 of the Securitisation Regulation. In Article 46(e), the 
Commission is tasked with considering, for a report to be presented by 1 January 2022, ‘whether in the 
area of STS securitisations an equivalence regime could be introduced for third-country originators, 
sponsors and SSPEs, taking into consideration international developments in the area of securitisation, in 
particular initiatives on simple, transparent and comparable securitisations’. An equivalence regime could 
result in the Securitisation Regulation causing external effects, even export of the STS criteria. For, as Eilís 
Ferran more generally explains, ‘the EU equivalence regime for third countries operates as a mechanism for 
the export of EU financial regulation: as the price for access, the EU insists on the third-country rules being 
close to its own and will do a deep dive into the third-country requirements to check that this is the case’.64 

However, the reference in Article 46(e) to ‘initiatives on simple, transparent and comparable 
securitisations’ may be taken as a hint that equivalence would not be assessed strictly in reference to the 
European STS criteria, but rather to a set of broader principles that the STS criteria and the global STC 
criteria share. This would be in line with the scholarly literature more generally calling for ‘a less heavy-
handed, outcomes-oriented approach’ to equivalence assessments.65 The main export would then not be 
the STS criteria as such, but a broader transnationally developed regulatory model embodied by the STS 
criteria. 

 
59 Steven L Schwarcz, ‘A Global Perspective on Securitized Debt’ in Busch, Avgouleas and Ferrarini (n 23) 502. 
However, in the STC context, Schwarcz refers to ‘hearsay that some US regulators might not want to allow preferential 
regulatory capital treatment for high-quality securitization transactions’. 
60 cf Marke Raines, ‘UK Regulation of Term Securitization Following a Hard Brexit’ in (2018) 13 Capital Markets Law 
Journal 534, 559–64. Discussing a ‘hard Brexit’ scenario, Raines seems to suggest that the UK Parliament should reject 
both ‘the STS regime’ and ‘the BCBS STC principles’ as being based on ‘a false premise’ regarding the dangerousness of 
term securitisation. 
61 Fiona Maxwell, ‘Brexit Cracks Europe’s Capital Markets Vision’, Politico (8 February 2018) 
<www.politico.eu/article/brexit-cracks-europes-capital-markets-vision> accessed 30 September 2018. 
62 See <https://ec.europa.eu/info/business-economy-euro/banking-and-finance/international-relations/recognition-
non-eu-financial-frameworks-equivalence-decisions_en> accessed 30 September 2018; Commission, ‘EU Equivalence 
Decisions in Financial Services Policy: An Assessment’ (Commission Staff Working Document) SWD (2017) 102 final, 
available at <https://ec.europa.eu/info/sites/info/files/eu-equivalence-decisions-assessment-27022017_en.pdf> 
accessed 30 September 2018. 
63 See Niamh Moloney, ‘EU Financial Governance after Brexit: The Rise of Technocracy and the Absorption of the UK’s 
Withdrawal’ in Kern Alexander, Catherine Barnard, Eilís Ferran, Andrew Lang and Niamh Moloney, Brexit and Financial 
Services: Law and Policy (Hart Publishing 2018) 89; Niamh Moloney, ‘Capital Markets Union, Third Countries and 
Equivalence: Law, Markets and Brexit’ in Busch, Avgouleas and Ferrarini (n 23) 100–101. 
64 Eilís Ferran, ‘Regulatory Parity in Post-Brexit UK–EU Financial Regulation: EU Norms, International Financial 
Standards or a Hybrid Model?’ in Alexander et al (n 63) 16. 
65 ibid 19. 



 
 
6 Conclusion 
 
This Chapter set out to study the new EU Securitisation Regulation as an instance of transnational legal 
ordering. To sum up the findings, we return to two discrete aspects of transnationalisation. These can be 
called primary and secondary transnationalisation for the purposes of presentation. 
 Primary transnationalisation explains why it is apt to speak of the Securitisation Regulation as 
transnational legal ordering, even though it is ordinary EU legislation. The explanation is found in the 
relationship between the EU and transnational bodies, particularly the BCBS and IOSCO, and in the 
involvement of a broad epistemic community in international finance. The relationship between the EU and 
the transnational bodies can be described as a mutualistic symbiosis in that all parties are able to advance 
their aims. The global STC criteria jointly developed by the BCBS and IOSCO were an essential basis for the 
European STS criteria in the Securitisation Regulation. The EU in turn provided the BCBS and IOSCO with 
information and expertise. Even more importantly, by adopting the Securitisation Regulation the EU has 
partially legalised the transnational regulatory model and transnational normativity of the STC criteria, that 
is, has vested them with legal form and legal authority. This legalisation is merely partial because the STS 
criteria deviated significantly from the STC criteria even in the Commission Proposal for a Securitisation 
Regulation and further deviations were added in the course of the EU legislative process. Many of the 
deviations can be explained as additional ‘sustainability features’, whether motivated by investor 
protection, financial stability or environmental considerations – or by crime prevention and security or 
exchange of information in tax matters, which are causes that complement our picture of 
transnationalisation and the symbiosis observation with two further transnational bodies, namely the FATF 
and the OECD. 
 Secondary transnationalisation in turn focuses on effects that the Securitisation Regulation may 
have outside the EU. The Securitisation Regulation in its current form will shut third-country securitisers out 
of the STS framework and may thus cause fragmentation of global markets. But these are not necessarily 
the only, or the most significant, extra-EU effects that the Securitisation Regulation may produce. Indeed, 
the Securitisation Regulation could affect the development of law in other jurisdictions in at least two 
conceivable ways. First, the Securitisation Regulation could become a model for other jurisdictions due to 
its substantive merits. The EU being an ‘early mover’ in this area may incentivise others to follow its choices 
so as to save costs of developing legislation. Second, introduction of an equivalence regime for third-
country securitisers, which is preliminarily envisioned in the review provisions of the Securitisation 
Regulation, could result in export of the STS criteria or a set of broader principles shared by the STS criteria 
and the STC criteria. 


